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LIBELOUS STATEMENT ON THE FACE OF 
A WILL. 





In Harris v. Nashville Trust Co., 162 
S. W. 584, the Supreme Court of Tennes- 
see holds that the maxim aetio personalis 
moritur cum persona does not apply to a 
libel contained in a will published by the 
probate thereof. 


The court said: “Although the action is 
without precedent, it should not be de- 
feated upon that ground alone if it can be 
sustained upon sound principles of law. 
Every action in tort based upon a par- 
ticular act or omission, when brought for 
the first time is without a precedent. ‘The 
determinative question, therefore, is 
whether a wrong has been inflicted for 
which plaintiff is entitled to recover lawful 
damage and not whether there is a prece- 
dent for the suit.” 


The court, it seems to us, rightly holds 
that this case is not governed by the rule 
of a personal action dying with the person, 
but whether there is ground for recovery 
of damages on any other principle is great- 
ly to be doubted. ‘The question is whether 
one may project beyond his life the con- 
summation of a tort and make his estate 
liable therefor upon its commission, when 
that commission arises out of compliance 
with form of law to bring it about. 

Thus a man may make a will but it is 
the act of the law to bring that will into ex- 
istence. When the law provides that it 
shall be filed and published, it does this not 
for the sake of the testator but as a monu- 
ment of title and neither the filing nor 
the publication is the act at all of the tes- 
tator. 


The court says: “By the grace of the 
law a man is allowed to control the dispo- 
sition of property after his death and to do 
many other things by will. He is thus al- 








lowed to project his individuality, his 
grasp and his desires, beyond the grave 
and make them effective. If by will he 
breaches his contract, his executor and his 
estate are made to respond. If by will he 
commits a tort there seems to be no good 
reason why his executor and his estate 
should not likewise be held accountable.” 


This does not get us away from the 
query we suggested but on the contrary 
tends more to bring it to the front. Thus 
when the court says “if by will he breaches 
his contract his executor and his estate 
may be made to respond,” a little reflection 
will show that it is despite the will 
that there is the result spoken of. What 
the will says the other way is as if the 
breaching matter were not found in it at 
all. So when libelous matter is found in 
a will it has no effect whatever, in a testa- 
mentary way. 


Take the clause complained of in the 
will before the court, where the legatees 
are described as ‘‘the illegitimate children 
of my brother.” ‘That clause was either 
necessary or unnecessary description. If the 
former it was not testator’s fault that they 
were rightly described; if unnecessary it 
was surplusage in a testament, that the 
state should have provided against in pub- 
jication of a will. 

The court says it is “by the grace of the 
law a man is allowed to control the dispo- 
sition of property after death,” and, if it is 
thus, that law may attach any conditions 
to proper disposition it sees fit. When it 
allows extraneous matter to be published. 
in disregard of the rights of the living, it 
is the state’s fault in not sifting the rel- 
evant from the irrelevant. 

Suppose it were provided Ly statute that 
a will should be submitted to some compe- 
tent authority in advance of filing to dis- 
cover whether it should be filed as it is 
written or irrelevant matter expunged 
therefrom. In such event an executor or 
any other person filing without previous 
submission to~such authority would be- 
come liable for the publication. 
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But even without such a statute, whoso- 
ever would place of record defamatory 
matter not contemplated by the law to be 
filed as a will ought to be liable therefor. 
Suppose a paper is not properly attested, 
should the estate of decedent be made li- 
able for such matter contained therein? 
And yet if it gets on record at all, though 
not properly attested, the objectionable 
matter creeps in with other things, when 
it was within the power of the state 
punge it or the entire will, if it is 
trically mingled with valid things, 
be denied publication. 


to ex- 
UNEX- 
could 


Furthermore, if a qualified publication 
followed from some the 
relevancy of defamatory matter, this would 
seem to be privileged. Indeed we think that 
for defamatory matter on its face, one in- 
jured thereby would have the right to bring 
an action to have it blotted out, the striking 
out of which irrelevancy in no wise af- 
fecting the rest of the instrument. 


contest about 


But, even if it did affect it and cause an 
intestacy, the superior right of an innocent 
third party should prevail against the ex- 
ercise of' a mere privilege by the testator 
to make a will. On the whole, therefore. 
it seems to us, that the parties to this suit 
would have the right to bring an action to 
expunge from the records the libelous mat- 
ter in this will and in no other way are 
they entitled to relief. 


Again it may be said that a dead man 
owns no estate and, therefore, he cannot 
project a liability upon an estate beyond 
his life by an act then occurring. All that 
the law of wills does is to make the residue 
of property over and above legitimate lia- 
bilities created in testator’s lifetime subject 
to disposition thereby. It may be true that 
statute could affix this kind of liability upon 
a decedent's estate, upon the principle of an 
This tax 
is not upon property but upon the privilege 


inheritance tax being sustained. 


of inheritance. 


NOTES OF IMPORTANT DECISIONS. 





WILLS — ALTERATIONS UNEXPLAINED 
PRESUMED TO HAVE BEEN MADE BE- 
FORE EXECUTION.—The Surrogate Court of 
New York County attacks the oft-stated prin- 
ciple that interlineations or alterations in a 
will are presumed to have been made after ex- 
ecution. In re Easton’s Will, 145 N. Y. Supp. 


on9 
oto. 


The Surrogate refers to Cooper v. Bocket, 4 
Moo. P. C. C. 419, which held this way, as hav- 
ing been decided after our independence, and 
he notes that, while in England decisions of 
the Privy Council always have been of limited 
authority, yet in New York they were of plen- 
ary authority if decided before the Revolution. 
It is also pointed out that the rule in Cooper 
v. Bocket is greatly doubted and in Crossman 
v. Crossman, 95 N. Y. 145, it is said: ‘Where 
an interlineation fair upon the face of an in- 
strument is entirely unexplained, we do not 
understand that there is any presumption that 
it was fraudulently made after the execution 
of the instrument.” 

The Surrogate further holds that interlinea- 
tions in a holographic will made in the same 
ink and apparently with the same pen as the 
will, rebut any presumption, if such there be 
the other way, that they were made before ex- 
ecution and entitled them to probate as a part 
of the will. 

It would seem that where the burden is on 
proponents to show a will duly executed, that 
they do not do this, where alterations or inter- 
lineations appear, but whether their being in 
the handwriting of testator is sufficient, where 
the factum if the will is proven, may be 
thought doubtful. 





CONSTITUTIONAL LAW—RIGHT TO R=E- 
QUIRE ADVERTISEMENTS FOR LABOR TO 
STATE EXISTENCE OF A STRIKE.—The Su- 
preme Judicial Court of Massachusetts holds 
that a statute which requires of an employer 
advertising for employees during a strike to 
mention in the advertisement that a strike ex- 
ists is not objectionable as class legislation, 
nor as interfering with the right of contract or 
to pursue one’s business. Commonwealth v. 
Libbey, 103 N. E. 923. 

Conceding that the statute does interfere 
with individual action, it is said to come un- 
der the police power of the states and it ap- 
plies to all employers similarly circumstanced. 
It is also said that: “This statute has a legiti- 
mate purpose and effect in protecting innno- 
cent searchers after work from being invited 
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to seek employment where a strike is in pro- 
gress in ignorance of the true state of affairs. 
It must be presumed that this was the reai 
purpose of the legislative department. If the 
employer is suffering from an oppressive or 
unlawful strike, that fact may be stated. The 
statute being enacted for the protection of in- 
nocent third persons, it is of no consequence 
whether the strike is justifiable or unlawful.” 


It was urged that the purpose of this statute 
was to harass employers and this it may do, 
but independently of the reason given by the 
court for sustaining the statute, it seems to us, 
that the statute might be sustained on he idea 
of the preservation of peace and quiet. Strikes 
are accompanied often with violence and the 
bringing to an establishment of large bodies 
of laborers to take the places of those on 
strike would foment trouble. A blind adver- 
tisement would expose people applying for 
work to danger and while this argument ex- 
tended would tend to the conclusion, that dur- 
ing a strike an employer could not advertise 
for employees at all, the argument must stop 
short of refusing to allow him to proceed with 
his business. The state simply is attempting 
to regulate an employer bringing to the place 
of employment applicants for work. The pro- 
tection of the public is all that 1s aimed at in 
advertisements addressed to that public. 





FOREIGN CORPORATIONS—LOCAL SUITS 
INTERFERING WITH INTERNAL MANAGE- 
MENT.—The United States District Court for 
the Northern District of Ohio holds, that 
where the general purpose of a suit is to in- 
quire into the internal affairs of a foreign cor- 
poration, it presents questions that should be 
settled by a court of the domicile of the cor- 
poration. Eberhard v. Northwestern M. L. Ins. 
Co., 210 Fed. 520. 

In this case the suit was by plaintiffs for 
themselves and other semitontine policy hold- 
ers of defendant company to compel an ac- 
counting of the funds of the company appli- 
cable to such policies and for other relief. It 
was thought this would require an inquiry into 
the internal affairs of such corporation, going 
into the entire operation of the company and 
the handling of its funds. : 

There is extensive citation of authority to 
this proposition, it being very like to a general 
accounting by a corporation and very readily 
distinguishable from a case of an action upon 
a single policy of insurance where an enforce- 
ment or interpretation of a contract is sought. 
In this kind of a case it is said that one who 
takes out a policy in a foreign corporation after 





it has offered to submit to service in a state, 
would have the right to there enforce it, but 
when he seeks an accounting as in a case of 
insolvency the courts of the domicile would 
control the disposition of the case and its gen- 
eral assets. 





COMITY—ENFORCING RULE OF COM- 
PARATIVE NEGLIGENCE IN A_ SISTER 
STATE.—The .Kansas City Court of Appeals 
seems to hold, that notwithstanding the rule of 
comparative negligence under Iowa statutes is 
opposed to the policy of Missouri law, yet 
where defendant in Missouri relied on the rule 
of contributory negligence, as according to the 
policy of that state, he was not prejudiced by 
failure to submit the issue of comparative neg- 
ligence, this omission inuring to his advan- 
tage. Johnston v. Chicago Great Western Ry. 
Co., 164 S. W. 260. 


The above appears to us to be a singular 
way of avoiding judgment as to whether policy 
shall receive recognition in a _ sister -state. 
It is not,to include, as major premise does a 
minor, the doctrine of comparative negligence 
in a submission of the question of contribu- 
tory negligence as a full defence to an action. 
The latter has no place whatever in a system 
that recognizes the former, and it would seem 
not allowable to argue that a case might pro- 
ceed to judgment on an issue wholly outside 
of any recovery under the foreign statute. Sup- 
pose a state’s own law provides for comparative 
negligence and the defense is upon contribu- 
tory negligence, may the parties consent that 
the case be tried on the latter theory? If they 
may, then by consent a gamble may be made 
outside of the statute and a case be won or lost 
wholly outside of the only legitimate issue un- 
der the statute. This would seem to. erect 
something into a cause of action founded on 
no warrant under the law to give to a court 
jurisdiction of a case that the statute says is 
no case. 

Suppose, for example, as it was not, that this 
case had been an action for the death of an 


“employee. At common law there is no right of 


action. The statute gives one and says the 
damage shall be arrived at under the rule of 
comparative negligence. This is an intimate 
part of the remedy. May a court entertain the 
suit upon any other theory? If it gave no right 
to sue at all, a motion in arrest of judgment 
would lie. This would not be so where the 
pleadings do not have to show the rule of re- 
covery, but is not the court tied down to that 
rule in the trial of the case, consent to the con- 
trary notwithstanding? 
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THE GROWING INFLUENCE OF 
THE CIVIL LAW. 





We are very apt to think in this day of 
progress that we surpass all ages in achieve- 
ment. It is hard for us to believe, although 
we know it is a fact, that the ancients sur- 
passed us in many things. Particularly is 


this true in the matter of Jurisprudence. 


Our average lawyer has been too busy 
about his business to give much attention 
to the philosophy of the law so has no con- 
ception of how far the Roman surpassed us 
in Jurisprudence and too blindly the fol- 
lower of Coke and Blackstone, who had 
been the idols in England and America so 
long, that to question them would have 
seemed like sacrilege. Nevertheless, Eng- 
land has some time since learned, that 
neither of them was well grounded in the 
history of the law. 


The reason for this is, that Coke took 
the law as he found it in England, as Eng- 
lish law. It is said he even thought some 
of the maxims of English origin. Coke was 
well satisfied to believe that he was right 
about it, and too thoroughly English to want 
to think that the Romans had furnished 
England with the best of her laws. At any 
rate his work shows that he believed the 
law he found was English. He gathered 
the English cases decided into reports, to be 
authority for future decisioris. These re- 
ports contained the common law of Eng- 
land. The Roman law was brought to 
England at the time of the Roman con- 
quest and remained there, that is fragments 
of it. Fragments were brought in by the 
Normans, but the system of the civil law 
had not obtained in Coke’s time nor has it 
been fully established there to-day. Coke 
did not concern himself about the civil law, 
and never knew, of course, what a field of 
learning was lost to his view, or that the 
source of the English common law, was, to 
a great extent, from the civil law. Coke 
had a great legal mind and with the ma- 
terials he had, wrought remarkably well. 





We are using to-day his system of reports. 
Had he been deeply founded in the civil 
law, he might have left a splendid monu- 
ment to his memory. He only “knew in 
part.” 


A national prejudice was early formed 
against the civil law and was too much cul- 
tivated by English lawyers. Lord Coke 
mentions by way of reproach, that William 
de la Pole, Duke of Suffolk, in the reign 
of Henry VI., endeavored to bring in the 
civil law, which gave occasion to Sir John 
Fortescue to write his work in praise of the 
English law ; and the same charge was made 
one of the articles of impeachment against 
Cardinal Woolsey (1 Kent. 15 Fd. 584). 
“But,” says Chancellor Kent continuing, 
“The more liberal spirit. of modern times 
has justly appreciated the intrinsic merit of 
the Roman system.” Sir Mathew Hale, ac- 
cording to the account of Bishop Burnet. 
frequently said, that the true grounds and 
reasons of the law were so well delivered 
in the Digest, that a man could never well 
understand law as a science without first 
resorting to the Roman law for information, 
and he lamented that it was so little studied 
in England. 


Bacon was Coke’s contemporary and 
rival. He had delved deeply into the civil 
law. He had “chewed and digested it.”” He 
was the greatest of all philosophers. Al- 
though his fame is chiefly due to his in- 
ductive method of philosophy, he was fully 
as great in his philosophy of the law as in 
any other branch. Indeed, he gave more 
time to it. He was the champion of equity ; 
was the author of a system of jurisprudence 
drawn from the civil law. It consisted of 
rules and decisions. Coke succeeded 
through his greater political influence in es- 
tablishing his system of reports, but Bacon 
succeeded in establishing the jurisdiction of 
equity over common law judgments, greatly 
to the discomfort of Coke. 


He also formulated a hundred maximized 
rules, which have been used in the equity 
courts of England ever since, and are a part 
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of our equity procedure in the United 
States Courts to-day, just as they came 
from the pen of that great master. 


Coke hated Bacon with all the bitterness 
of a jealous disposition fitted into a strong 
and venemous nature. He saw no good in 
anything Bacon did. On the fly leaf of a 
presentation copy of Bacon’s philosophy he 
wrote: “It deserveth not to be read in 
schools, but freighted only in the ships of 
fools.” It is plain enough, from this, to 
see why Coke did not conceive that it was 
possible to surpass the law he found in 
England, which he had gathered into his 
system of reports—selfishness, jealousy, 
envy, bigotry are old acquaintances. They 
are not the elements which develop prog- 
ress along lines at variance with their own 
conceits. In truth we have the fruits of 
them in the condition of our jurisprudence 
to-day. The consensus of opinion of a 
hundred leading lawyers in a recent issue 
o the “Green Bag,” is that the condition of 
our jurisprudence is “appalling,” “forebod- 
ing.” ‘We are in a jungle.” The reason 
for this is not suggested in the article, yet 
no well grounded lawyer of to-day will be 
heard to deny, that our equity is the sav- 
ing grace of what jurisprudence we have. 
The common law came from Coke, our 
equity from Bacon and the civil law. 


This being true, should we not look to 
Bacon and the civil law for our reforma- 
tion? Indeed, Bacon saw from the depth 
of his knowledge of the civil law, just where 
the Coke system would lead. and then set 
it down for future generations to read, that: 
“T am in good hope, when Sir Edward’s 
Reports and my Rules and Decisions, come 
to posterity, (whatever may now be 
thought) it will then be seen, which was 
the greater lawyer.” Bacon’s was a system 
which was finished, so that it might come 
to posterity. Bacon had read how the civil 
law had gotten so in conflict that, in Jus- 
tinian’s time, no lawyer could tell when 
the authority on which he relied, might not 
be met with authority of equal dignity. And 
the judges were equally embarrassed to de- 





cide which should have the preference. 
There were forty great jurisprudents at 
that time, regarded as authorities. Justin- 
ian saw the necessity of reconciling these 
authorities as nothing had been doing so 
much to advance the discontent of the peo- 
ple as the conflict of the laws. This is our 
own serious problem to-day. Justinian 
commissioned sixteen lawyers and especial- 
ly instructed them to remove all the contra- 
dictions of the older authorities. He pro- 
hibited all further reference to the older 
jurists, after his work was complete, and 
forbade all further commentaries, on the 
new compilation. The maxims were kept 
intact. All Rome arose against any at- 
tempts to change the maxims, it is said. It 
took fifty volumes to contain all the law 
called “The Pandects.” ‘The Pandects” 
is now considered the most precious monu- 
ment of the Roman genius for jurispru- 
dence, whether one considers its intrinsic 
merits, or the prodigious influence it has 
exerted, or still exerts. It took three years 
to complete his reformation, although he 
originally allowed ten. It was misfortune 
that ten years were not consumed’ in the 
work, It was made up of settled law to ve 
interpreted by rules of construction, which 
were the maxims. Bacon was well in- 
structed in all this, and proceeded to ac- 
complish in his system, just what Justinian 
sought to accomplish by his efforts. Bacon 
mined into “The Pandects” and came forth 
with pure gold. From the civil law he 
worked out his system of equity and a 
hundred rules of construction and his 
Rules and Decisions. The latter were 
fated, however, not to come to posterity. 
Vainly did he importune King James to 
cause their publication. Afterwards the 
manuscript was lost. What a loss we have 
sustained, may well be imagined from what 
we know of his published works which 
have reached us. But it is a great deal for 
us to know that, his complete system con- 
sisted of rules and decisions, and that he 
wrought from the civil law. Chancellor 
Kent says: ‘We have no report of his 
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chancery decisions although he made over 
two thousand orders and decrees in a year. 
Those decisions, if well and faithfully re- 
ported, would doubtless have presented to 
the whole world, a clear illustration and 
masterly display of many principles of 
equity, since greatly considered and dis- 
cussed, for even upon dry technical rules 
and points of law, he shed the illumination 
of his mighty mind” (1 Kent 491). Every- 
thing Bacon did in jurisprudence found its 
inspiration in the civil law. No man who 
has shown himself well versed in the civil 
law, but also shows his faith in the maxims. 
The civil law gave range to the judge 
versed in the knowledge of the functions 
of the maxims. Indeed one of the great 
maxims is Les Non Exacts Definit, Sed 
Arbitric Bone Viri Permitit (The law does 
not exactly define but trusts to the judg- 
ment of a good man.) The greatest Juris- 
prudents of our time have been those, who 
have shown their ability in the use of the 
rules of construction, and herein was the 
genius of the Romans in procedure. Bacon 
particularly provided for rules of construc- 
tion. Had his Rules and Decisions come to 
us, we would have had the civil law, pure 
and simple, Baconized. In view of his 
great reliance on construction, we would, 
no doubt, have found that his Decisions 
might have been contained in perhaps twen- 
ty-five volumes or even less. The Eng- 
lish Law was made up of fragments of the 
civil law and customs established in Eng- 
land, or brought in in various ways. These 
got into English decisions and reports. If 
Coke had become deeply versed in the his- 
tory of the civil law he would, perhaps, 
have seen, as Bacon saw, just where his 
reports would lead. He would have 
seen how the civil law got into a 
tangle, and how Justinian sought to pro- 
vide to prevent another such calamity. He 
would have comprehended more of equity ; 
would have seen that the civil law was 
equity, as Bacon did. But as it was, the 
fact that Bacon was the champion of equity, 
perhaps, prevented Coke from taking a 
deeper interest in it than he did. 





Blackstone was a disciple of Coke, and 
regarded the law of England as English, 
just as Coke did; had the same view of 
equity and knew no more of the civil law 
than did Coke. But Coke and Blackstone 
were in the saddle, and were revered by the 
English bench and bar. It was not till the 
time of Lord Mansfield, that new ideals 
began to be established in England. Lord 
Mansfield was deeply versed in the civil 
law, and saw that the best of the English 
law was from the civil law. What Bacon 
knew would happen to Coke’s reports, be- 
gan to show decidedly in Mansfield’s time. 
Mansfield saw that England needed more 
of the civil law in order to do justice in 
many cases. He saw that over and above 
everything in the civil law, was construc- 
tion; that the maxims were rules of con- 
struction to do justice, and used them with 
great effect in his own decisions. He was 
fiercely attacked by the lawyers of the 
time, and in the “Letters of Junius” (P. 96, 
Vol. 2, Walker Ed., 1834) one of them 
wrote: “He is fond of introducing into 
the Courts of King’s Bench, any law 
which contradicts or excludes the Common 
Law oi England; whether it be Canon, 
Civil, Jus gentium, or Levitical,” and on 
page 97 id—‘We are both agreed that Lord 
Mansfield has incessantly labored to intro- 
duce new modes of proceeding into the 
court in which he presides; but you attrib- 
ute it to honest zeal in behalf of innocence 
oppressed by quibble and chicane. I say he 
has introduced new law too, and removed 
the landmarks established by old decisions. 
I say his view is to change a court of com- 
mon law into one of equity and bring every- 
thing into the arbitrium of a pretorian 
court.” But what would “Junius” have to 
say to the English Judicature act, which fol- 
lowed hard on the growing influence of 
Lord Mansfield’s decisions, and the hold 
the civil law has taken in England to-day? 
Or that every reform in English jurispru- 
dence brings her nearer to the civil law, 
pure and simple. 

In our own country we all know in 1848, 
several years before the English Judicature 
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act, David Dudley Field had worked out a 
code which New York adopted. Field was 
a disciple of Bacon, consequently believed 
in the civil law as the real source of our 
jurisprudence. He thought Bacon’s hun- 
dred rules of construction would preside 
over and conserve his code. He did not 
count on the overwhelming influence which 
Coke and Blackstone had on the lawyers 
and judges in America at the time. Those 
judges were not versed in the civil law, so 
were not prepared to understand a code. 
The common law spirit was dominant, and 
the result was that judicial -interpretation 
legislated Field’s real purpose out of the 
code, to his great grief. He hoped that it 
would breathe the spirit of equity. But the 
interpretation given it by the judges, 
strengthened the spirit of the common law 
in the code. 





Theaverage code lawyerknows little about 
equity, and is made painfully aware of the 
fact, when he goes into the United States 
Courts in equity casés for the first time. 
But this is very different in Louisiana un- 
der the Code Napoleon. There, the civil 
law prevails, the natural setting for a code: 
there, the maxims are respected, understood 
and applied in connection with the code. 
The Louisiana lawyer considers himself 
fortunate above his brother lawyers in 
other States, who are shackled by the cum- 
bersome common law system of procedure. 
The simplicity of the procedure under the 
Code Napoleon, is bewildering to the law- 
vers of sister states, who go there to prac- 
tice occasionally. It is said that Louisiana 
judges first promulgated one-half of the 
rules in equity practice accepted in the 
United States Supreme Court. This is not 
strange in view of the fact that our equity 
is the civil law. 

Says Mr. W. T. Hughes in his Equity in 
Procedure, Sec. 34, page 27, ‘Modern 
equity is the Roman Civil law. This law in 
all its height, breadth and depth has come 
to Continental Europe, to England and her 
provinces. It is the basis of the jurispru- 
dence of all Latin speaking races. Bacon’s 





rules for practice in the High Court of 
Chancery, were nothing more than one hun- 
dred maximized rules. They have governed 
that court from the time of their promul- 
gation; this practice is the procedure in the 
Federal Courts in the United States.” 


In some of our law schools they are 
teaching that the maxims are misleading. 
This is probably true-when the students or 
the instructors are versed deeply only in 
the common law. The maxims are of the 
civil law and should be environed by the 
civil law to be fully appreciated. Men 
cannot “gather grapes of thorns or figs of 
thistles.” Neither can they graft a peach 
on a crab apple. We have shown that the 
great jurists, who were deeply versed in the 
civil law, demonstrated their ability to use 
the maxims. Coke frequently used the 
maxims in construction and evidently held 
them in great respect. It is certain that the 
Romans, who are admitted to have had the 
greatest genius of all people for jurispru- 
dence, revised and clung to them with a 
holy reverence, and such a people would 
have found it out with death’s certainty, had 
they been misleading. It is also true that 
wherever the civil law has taken root, there 
the maxims have flourished. Lord Esher, 
in a dictum said they were misleading, but 
he is neither a Bacon nor a Mansfield. Nor 
have we any evidence that he was deeply 
versed in the civil law and we know that 
Bacon and Mansfield were. 


England’s Great Lord Chancellors were 
maxim men, and in our day, in Chicago, 
Illinois, Judge Murry F. Tuley, presided for 
thirty-five years over the equity side of the 
Circuit Court in so satisfactory a manner 
as to gain the great esteem of the Chicago 
bar. -Just before he died he read a paper 
before the Illinois Bar Association, in 
which he paid tribute to the maxims: 

“The maxims are so comprehensive, so 
broad, so fruitful, so elastic and inculcate 
such a pure morality, that I have sometimes 
thought that possibly the world would be 
better off if we could burn all our text 
books upon equity jurisprudence, and we 
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might include ninety-nine per cent of the 
reports, and preserve only those grand, 
wise, comprehensive, pure and beautiful 
maxims with which to redress civil wrongs 
and enforce all civil rights as between man 
and man.” <A man of Judge Tuley’s abil- 
ity could not have sat thirty-five years in a 
court of equity, without being well versed 
in the civil law. 

Again says Mr. Hughes in his Equity in 
Procedure, Sec. 340, page 28: “The law is 
an entirety and cannot be written or taught 
in individual branches. Therefore, should 
it be longer attempted to learn the Roman 
law in fragments? If this law was founded 
upon the maxims written upon the twelve 
tables, why should not that law be pre- 
sented upon the matter of those tables to- 
day? If the matter of those tables is to be 
found in Broom’s Maxims and Mansfield’s 
Cases, why should not these fountains be 
kept in view and familiarized? And why 
can they not now be stated ? 


What the Field Code was expected to 
abolish of the common law of England, up- 
on its adoption in New York, is graphically 
set forth by our own able Chancellor Kent: 
“The Juridical scholar upon whom _ his 
great master Coke bestowed some of the 
gladsome light of jurisprudence, will scarce- 
ly be able to withhold an involuntary sigh 
as he casts a retrospective glance over the 
piles of learning devoted to destruction by 
an edict as sweeping and unrelenting as 
the torclr of Omar. He must bid adieu 
forever to the renowned discussions in 
Shelly’s case which were so vehement 
and protracted as to arouse the scepter 
of the haughty Elizabeth. He may equal- 
ly take leave of the multiplied specimens 
of profound logic, skillful criticism and 
refined distinction which pervades the va- 
rious cases in law and equity, from those 
of Shelly and Archer down to the direct 
collision between the courts of law and 
equity in the time of Lord Hardwicke. 
We will no more be concerned with the 
powerful and animated discussion in Per- 





rin v. Blake, which awakened every pre- 
cinct in Westminster Hall. He will have 
occasion no longer, in the pursuit of the 
learning in that case to tread the clear 
and bright paths illuminated by Sir Wil- 
liam Blackstone’s illustrations, or to 
study and admire the spirited and ingeni- 
ous dissertation of Hargrave, the compre- 
hensive and profound disquisition of 
Ferne, the acute and analytical essay of 
Preston, the neat and orderly abridgment 
of Cruise and the severe and piercing 
criticisms of Reeves. What I have writ- 
ten on this subject may be considered, so 
far as my native state is concerned, as 
an humble monument to departed learn- 
ing.” 

3ut Coke and Blackstone were not to 
be so easily downed. The judges who 
interpreted Field’s Code were, as we have 
shown, thoroughly imbued with them, 
but were not well versed in the civil law. 
In other words, they were not educated 
to understand a code. Judge Bliss, the 
author of an able work on Code pleading, 
recognized that: “Attempts to master a 
code without knowing the older systems 
is a grope in the dark.” From all we have 
Shown, it must be very clear that, those 
able to speak with authority would say, 
we need now, a reformation of the at- 


‘tempted reformation by David Dudley 


Field, in order to reach what was in- 
tended by his efforts. The persons who 
should be empowered to do this work 
should be well versed in the civil law, in 
fact, it would be well to call in some of 
the best informed scholars in the civil 
law, to aid any state commission en- 
trusted with the work, whether citizens 
of the state or not. The next code which 
issues should be prepared with the great- 
est care, so that it may not be miscon- 
strued as was Field’s code. Field said 
“The Roman still holds dominion over 
this world by the silent empire of his 
law.” So he intended by his code. But 
Coke and Blackstone have not yet been 
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replaced by the Roman, though their 
time was up in 1848. 


In truth and reason, it would seem as 
though the reform should begin with the 
government at Washington, to provide a 
model system which every state could 
adopt and thus bring about a uniform 
system of Jurisprudence throughout the 
United States.. A greater good to the na- 
tion can hardly be imagined. We must 
do away with the ever increasing reports, 
and find means to simplify the duties of 
the judges. Bacon has indicated plainly 
the way to do this. Ought not the ad- 
vice of the world’s greatest philosopher 
who was profoundly educated in the phi- 
losophy of the law, to which he gave the 
most time, come to us with tremendous 
force in the face of our needs? Needs 
which he so plainly saw and told us 
would come to us. It is not a thing the 
juridical scholar of to-day would regard 
as incredible, that our reports could be 
reduced five-sixths and retain the body of 
the law, and only be increased as neces- 
sity might require in the judgment of the 
supreme judges who might be instructed 
to superintend the work after it was once 
established. 


It is time someone was making a move 
to bring about a reform so greatly 
needed. It is a matter of the gravest con- 
sideration to the nation, and a movement 
on the part of the Federal government 
cannot begin too soon. 


Of course a move is-being made to re- 
form our procedure, but nothing has been 
said as to how we shall reconcile our con- 
flicting opinions. These reforms should 
go hand in hand, it cannot be to strong- 
ly emphasized that, a system of juris- 
prudence cannot be wrought out so well 
as by considering it as a whole. Mr. 
Taft had the wisdom to see that due pro- 
cess of law is Government itself and that 
it necessarily followed, that the greatest 
function of his presidential office, was 





that which he exercised in the appoint- 
ment of the United States judges. He 
saw that the custom of allowing sena- 
tors and leading politicians to name those 
judges, was a prostitution of that sa- 
cred function. He had strength of char- 
acter enough, to trample the custom un- 
der foot. Then he proceeded in a care- 
ful manner to appoint able men. He ap- 
pointed over sixty United States Judges. 
He has in this way done much to pre- 
pare the way for a sound interpretation 
of the reformed jurisprudence, which, 
will, ere long, be established in the 
United States and the states of the Un- 
ion. Then we will no longer be looking 
through a glass darkly, for that which 
was in part will be done away, and the 
perfect jurisprudence established. Rules 
and decisions, will, if properly prepared, 
furnish a flexible system of jurispru- 
dence, which, may be made to mould to 
the justice of case by the good, wise 
judge, learned in the rules of construc- 
tion, far better than under the present. 
system. This cannot be done generally 
by citing cases apart from rules of con- 
struction. The decisions, about thirty- 
five or forty volumes or less of the best 
cases which may be found in the reports 
of England and America to cover the 
body of the law, or those which the 
judges may hereafter select to be made 
a part of the decision. These may be 
made to stand for the law as fixed init- 
ials. Opinions of the courts then would 
no longer go to increase the volume of 
reports which are filling up our law of- 
fices and becoming a great menace to the 
profession. 


Should our government decide to fur- 
nish a model system for the states, it 
might be well to bring in from the civil 
law countries, their most distinguished 
scholars. A system of jurisprudence is 
as a system of religion, where certain 
great truths are revered and which are 
the ground work for the faith which is 
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in the follower. So if we are going to 
establish the civil law in our country, we 
could not go amiss, to bring into the 
council great civil law jurists, whether 
of France, Germany or England. 


As to a code we could scarcely im- 
prove on the code Napoleon. It is re- 
vered in Louisiana. But there would be 
plenty of material at hand for the judg- 
ment of a council to choose from, to make 
up a code, together with rules and de- 
cisions, which might have met even the 
approval of Bacon, as they would have 
been accepted by Mansfield, Marshail, 
Story, Kent, Field, and many of our juris- 
prudents who have caught a glow of the 
civil law, in spite of Coke and Black- 
stone. But the light of the civil law fell 
only on Bacon in all its glory. If we 
search him out, we will get into the true 
light of our jurisprudence and be able to 


“see face to face.” 


This is not the proposal of a great rev- 
olution, but just getting back to the real 
source of our own jurisprudence. The 
lawyer well versed in Brooms’ Maxims is 
always a good lawyer. Of two lawyers 
of equal ability, one deeply versed in 
Broom’s Maxims, the other not, invaria- 
bly the maxim man will be found to be 
the better. 


Alexander Hamilton said, “A study of 
the Maxims is a study of government.” 
No one will deny the statement that due 
process of law is government itself. Gov- 
ernment may be constructed on the Max- 
ims. They are rules of construction. They 
should not be misleading when they are 
properly environed, but are great lights 
of due process of law. 


Was it not the light of the Maxims 
which Hamilton reflected at the Phila- 
delphia convention, which made him so 
conspicuous a figure there? His own 
words would seem to so indicate: “A 
study of the Maxims is a study of gov- 
ernment.” And Sir James McIntosh 





said: “The Maxims are the condensed 
good sense of the nations.” 

But, perhaps the most prominent fig- 
ure in jurisprudence in America was 
John Marshall, who did so much to for- 
mulate our jurisprudence under the con- 
stitution. It was enough that he was 
deeply versed in the Maxims. With 
these and his great natural ability for 
jurisprudence, he wrought a wonderful 
work. ‘The Maxims are a conspicuous 
part of his opinions. He read them into 
the constitution. 

What we need in our law schools is 
more of the civil law, so that a deeper 
knowledge of jurisprudence may be ob- 
tained, as the price of admission to the 
bar. 

It is not to be expected that any hu- 
man system can be made perfect, but it 
would seem that the mass of weighty au- 
thority stands for the civil law as nearest 
to perfection. 

Kent calls attention to the fact that 
“Lord Bacon, in the aphorisms annexed 
to his treatise, De Augmentis Scientiar- 
um, speaks of the necessity of a revision 
and digest of the law, in order to re- 
store it to a sound and profitable state, 
Whenever there has arisen a vast accum- 
mulation of volumes throwing the sys- 
tem into confuson and uncertainty. 

The period anticipated by Lord Bacon 
seems now to have arrived. The spirit 
of the present age, and the cause of truth 
and justice, require more simplicity in 
the system and the text authorities 
should be reduced within manageable 
limits.” 

“The value of the civil law,” says 
Kent, “Is not to be found in questions 
which relate to the conection between 
the government and the people, or in pro- 
visions for personal security in criminal 
cases.” 

The influence of the Christian dispen- 
sation has modified the criminal law; as 
it has done much to develop freedom, in 











eee ahs 


Vol 78 


CENTRAL LAW JOURNAL 


281 








a marked degree and within a hundred 
and fifty years the advance in a human- 
itarlan sense in due process of law, hag 
been more rapid than in all the time of 
the Christian era before. So that, “in 
everything which concerns civil law and 
political liberty” the civil law “cannot be 
compared with the free spirit of the Eng- 
lish and American common law.” But, 
says Kent, (Vol. 1-15 Ed. 5865), “The 
rights and duties flowing from personal 
contracts, express and implied, and un- 
der the infinite variety of shapes which 
they assume in the business and com- 
merce of life, are defined and illustrated 
with a clearness and brevity without ex- 
ample. In all these respects and many 
others which the limits of this discussion 
will not permit me to examine, the civil 
law shows the proofs of the hghest culti- 
vation and refinement; and no one who 
pursues it can well avoid the conviction, 
that it has been the fruitful source of 
those comprehensive views and _ solid 
principles which have been applied to 
elevate and adorn the jurisprudence of 
modern nations.” 








W. A. GARDNER. 
St. Louis, Mo. 
CORPORATIONS — CERTIFICATES OF 
STOCK. 





BARSTOW et al v. CITY TRUST CO. 








(Supreme Judicial Court of Massachusetts. 
Suffolk. Jan. 10, 1914.) 
103 N. E. 911. 
A certificate of stock, issued with a form of 


assignment and power of attorney, which has 
been signed in blank by the owner, is not a 
negotiable instrument, title to which passes by 
delivery; and, if feloniously obtained from the 





true owner, his title is not divested upon a 
sale by the thief to an innocent purchaser for 
value. 

BRALEY, J. (1,2) A certificate of stock is- 


sued by a corporation with a form of assign- 
ment and power of attorney to make the neces- 





sary transfer of printed on the back, which 
has been signed in blank by the owner, is not 
at common law a negotiable instrument, title 
to which passes by delivery. If obtained fe- 
loniouslly from the true owner, his title ordi- 
naryily is not divested upon sale by the thief 
to a purchaser for value, without notice of the 
theft. Scollans v. Rollins, 173 Mass. 275, 278, 
53 N. E. 863, 73 Am. St. Rep. 284. The case at 
bar upon the agreed facts falls within this fa- 
miliar rule. The original owner of the stock 
in question, one Schumacher, after signing the 
certificate in blank, pledged it as security for 
a loan to a national bank whose cashier sub- 
sequently embezzled and appropriated the ser- 
tificate to his own use. tI is under his felon- 
ious act that the plaintiff derives ite alleged 
title. But as no title passed, the defendant as 
the transfer agent of the corporation is not 
iable either in contract, or tort for its refusal 
to return the certificate presented for trans- 
fer, or to issue therefor a new certificate. 
Spooner v. Holmes, 102 Mass. 503, 3 Am. Rep. 
491; O’Herron v. Gray, 168 Mass. 573, 47 N .E. 
429, 40 L. R. A. 498, 60 Am. St. Rep. 411. 


(3) The evidence of a local custom that a 
good title passed b ydelivery under either a 
sale or a pledge, where the certificate is in- 
dorsed in blank, or is transferred by a sep- 
arate instrument, and power of attorney, if 
the signature is guaranteed by a stock ex- 
change house and witnessed, because as stated 
in Baker v. Davie, 211 Mass. 429, 436, 97 N. E. 
1094, 1096 (37 L. R. A. [N. S.] 944) “the own- 
er, having given another such indicia of title 
as clothes him with the appearance of owner- 
ship, is precluded from setting up title in him- 
self as against a holder for value and in good 
faith” was rightly excluded. If the custom is 
good—a question we do not decide—the plendge 
took place in another jurisdiction where a cus- 
tom of this character is not shown to have 
prevailed, and under such circumstances as to 
preclude any inference that Schumacher had 
any reason to anticipate embezzlement by the 
cashier or that the certificate through his crim- 
inal act might come into the possession of the 
plaintiff or other foreign purchasers who were 
ignorant of the true ownership. Barrie v. 
Quinby, 206 Mass. 259, 264, 265, 92 N. E. 451; 
Russell v. American Bell Telephone Co., 180 
Mass. 467, 62 N. E. 751. 


(4) We add, as matter of precaution, that 
St. 1910, c. 171, §§ 1, 5, has no extraterritorial 
application. [he failure of the plaintiffs for 
these reasons to prove title in themselves jus- 
tified the presiding judge in refusing the first 
seven rulings requested, and the remaining 
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seven requests, to meet other grounds of de- 
fense, therefore became immaterial. 
Judgment for the defendant. 


Note.—Negotiability of Stock Certificates In- 
dorsed in Blank for Transfer—The great ma- 
jority of decision seems to be with the instant 
case, though there is strong authority the other 
way. Thus in Austin v. Hayden, 171 Mich. 38, 
137 N. W. 317, it is said: “While certificates of 
stock are not, strictly speaking, commercial or 
negotiable paper under the law. merchant, like 
promissory notes or bills of exchange, yet the 
recognized usage of indorsing such certificates in 
blank and so transferring title to them and what 
they represent, by delivery, has given them a 
quasi-negotiable character to such an extent that 
they are often held, as they pass from hand to 
hand, free from undisclosed antecedent equities.” 


In Masury v. Arkansas Nat. Bank, 93 Fed. 603, 
35 C. C. A. 476, Thayer, C. J., Caldwell and San- 
born, C. J. J., concurring, said: “It is a well 
known fact that stock certificates frequently cir- 
culate in places’ far remote from the home of 
the corporation by which they were issued, that 
in all commercial centers they are commonly 
transferred from hand to hand like negotiable 
paper, and that they are hypothecated for tem- 
porary loans by a single endorsement and deliv- 
ery thereof, the latter being perhaps the most 
common use to which such securitiees are put. 
In the great majority of cases, when stock is 
merely pledged for a loan, no record of transfer 
is made on the books of the corporation, and in 
the judgment of laymen the making of such a 
record seems to be a needless formality. The 
trend of modern decisions has been to encourage 
the free circulation of stock certificates in the 
mode last indicated, on the theory that they are 
a valuable aid to commercial transactions, and 
that the public interest is best subserved by re- 
moving all restrictions against their circulation 
and by placing them as nearly as possible on the 
plane of commercial paper.” 

In Talcott v. Standard Oil, 135 N. Y. Supp. 617, 
149 App. Div. 694, it was held that though a cer- 
tificate of stock is not a negotiable instrument, 
yet an assignment and power of attorney indorsed 
on the back of such a certificate, in blank, pre- 
sent such indicia of title that an innocent assignee 
thereunder obtains good title. This case cites 
Knox v. Eden Musee Co., 148 N. Y. 441, 42 N. 
FE. 988. 51 Am. St. Rep. 700, 31 L. R. A. 779, 
which holds that an agent to whom the owner 
has delivered a certificate of stock duly indorsed 
for transfer, with a limited power of disposition 
for a special purpose, may bind the title thereto 
as against the true owner by transferring it to a 
bona fide transferee who has no notice of the 
limitations of the agent’s authority, although the 
transfer’ was made for an unauthorized purpose 
and with the intentioh on the part of the agent 
to commit a fraud on his principal. 

In Bridgeport Bank v. N. Y. & N. H. R. R. 
Co., 30 Conn. 274, it was said: “The certificate 
accompanied with the transfer, executed in 
blank, has a species of negotiability of a peculiar 
character, but one well recognized in commercial 
transactions and judicial decisions, and absolute- 
ly essential to the usages and necessities of mod- 
ern commerce, to make such certificate available 
in commercial transactions. 





ITEMS OF PROFESSIONAL 
INTEREST. 


NEW OFFICERS OF THE MONTANA BAR 
ASSOCIATION. 





The Montana Bar Association met in annual 
session at Helena, Montana, on February 3, 
1914, and elected the following officers: Presi- 
dent, ‘Jesse B. Roote, Butte; Secretary, V. L. 
McCarthy, Helena; Treasurer, Joseph Binnard, 
Helena. The constitution of the association 
was amended so that hereafter the annual 
meetings will be held in mid-summer. The 
next meeting will continue three days. 





PLEADING—A SUGGESTION TO 
REFORMERS. 


MODERN 





The due administration of law loses nothing 
when it passes through the hands of Mr. Jus- 
tice Middleton, of the Supreme Court of On- 
tario. An illustration of this may be seen in 
the case of Snider v. Snider, 6 O. W. N. 80. 

The plaintiff’s claim was upon some promis- 
sory notes, but he followed up the claim with 
what tha learned judge described as “a long 
and rambling account of the transaction,” 
which apparently was not material to the issue. 
His further language on the subject may well 
be marked, learned and inwardly digested by 
solicitors of the present day: 

“Although the art of pleading has fallen into 
disrepute, it seems to me that, quite apart 
from the rules, reason and logic are not en- 
tirely dethroned, and a litigant ought to be 
compelled to present his case decently clothed 
in appropriate English. It is said that the due 
purpose of language is to conceal thought; 
yet in the preparation of pleadings some evi- 
dence of at least rudimentary thought ought 
to be apparent.” 

The Canada Law Journal, in commenting on 
this decision, says: “In the old days of ac- 
curate pleading, special demurrers, etc., plead- 
ing was not only an art, but it taught lawyers 
to be exact, and to use language which ex- 
pressed what was meant and appropriate to 
the occasion, and not redundant or slovenly, or 
capable of two meanings.” 

The English Judicature Act, which has 
made pleading so simple that a man of the 
streets may draw up his own petition has at 
the same time made it harder for the courts 
to understand the pleadings thus filed or to 
define the issues to be tried, thus necessitating 
the filing of many bills of particulars. 
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CORRESPONDENCE. 


SHOULD THE UNITED STATES GOVERN- 
MENT, OF ITS OWN MOTION, INSTITUTE 
PROCEEDINGS TO PUNISH FOR CONTEMPT 
PARTIES WHO DISOBEY THE INJUNCTION 
ORDERS.OF ITS COURTS. 


Editor Central Law Journal: 


I note in the issue of the Central Law Jour- 
nal of March 27th, the appearance of thé great- 
er part of the argument of Mr. A. Leo Weil, of 
Pittsburgh, on the question whether “the Unit- 
ed States Government through its own officers, 
institute proceedings to punish for contempt 
parties who disobey the injunction orders of 
its Courts;” and I note the closing paragraph 
of the comments added by the editor, to the 
effect that the Journal would like to hear from 
attorneys having suggestions to make on this 
“interesting situation.” 

Without desiring to enter into any argument, 
pro or con, it would occur to the casual reader, 
as it seems to me, that the bare statements of 
the proposition in that part of the title to the 
article as quoted, would call for an answer in 
the negative. The writer received some time 
since Mr. Weil’s pamphlet or printed argument 
on the subject, and sent, as I infer, to the mem- 
bers of the American Bar Association. Mr. Weil 
has the reputation of being one of the promin- 
ent and able lawyers of Pittsburgh, but with- 
out any knowledge whatever of the action in 
which the proceedings for contempt were in- 
stituted, except from the statement in Mr. 
Weil's pamphlet, it would seem that if the 
Court having jurisdiction of an action is pow- 
erless through technical defects or otherwise to 
enforce its orders against parties for contempt, 
then there must be some defect in the Court or 
in the attorneys who represent the parties. It 
is the business of the attorneys in the case, to 
see to it that no technicalities intervene to pre- 
vent the enforcement of contempt orders. 

Furthermore, to allow Counsel to go outside 
of the record and call upon the Federal Gov- 
ernment to come into the case and undertake 
to go after parties who have been in contempt 
of a Court’s order, would open up such a wide 
door for invoking outside Federal aid, as would 
know no limit; and would establish a precedent 
that would have a tendency to disorder all 
judicial proceedings where the question of con- 
tempt was involved. Respectfully yours, 

AARON A. FERRIS. 

Cincinnati, Ohio. 








BOOKS RECEIVED 


Philosophy of Law. Modern Legal Philoso- 
phy Series. Vol. XII. By Josef Kohler, Profes- 
sor of Law in the University of Berlin; trans- 
lated from the German by Adalbert Albrecht, 
Associate Editor of the Journal of Criminal Law 
and Criminology; with an Editorial Preface by 
Albert Kocourek, Lecturer on Jurisprudence in 
Northwestern University; and with Introduc- 
tions by Orrin N. Cater, Justice of the Supreme 





Court of Illinois, and William Caldwell, Pro- 
fessor of Logic and Moral Philosophy in McGill 
University, Montreal. Price, $3.50. Boston. The 
Boston Book Company. 1914. Review will fol- 
low. 


Homicide. A treatise on homicide. By the 
Editorial Staff of The Michie Company. Under 
the supervision of Thomas Johnson Michie. In 
two volumes. Price, $13.00. The Michie Com- 
pany, Charlottesville, Va. 1914. Review in this 
issue, 


The Federal Employers’ Liability Act. Being 
a treatise on the Federal Act of April 22, 1908, 
and the Amendment of April 5, 1910. By Homer 
Richey, Associate Editor, “Virginia Law Reg- 
ister.” Price, $2.50. The Michie Company, 
Charlottesville, Va. 1913. Review will follow. 


Missouri Appellate Practice. Practice in the 
Supreme Court and the Court of Apeals of Mis- 
souri in Appellate Proceedings and Original 
Writs. Second Edition. By G. A. Finkelnburg 
and Tyrell Williams of the St. Louis Bar. Price, 
34.50. St. Paul, Minn. Keefe-Davidson Com- 
pany. 1906. Review will follow. 








BOOK REVIEWS. 





SINGER’S PATENT AND TRADE-MARK LAWS 
OF THE WORLD. 


Mr. B. Singer, of Chicago, has published a new 
and comprehensive edition containing the patent 
and trade-mark laws of the, world. 

This work shows the laws on these subjects 
of every country of the world, the material 
therefor being taken from statute books and 
adopted rules of practice of the various coun- 
tries, showing how applications may be filed an- 
nuities paid and the workings of various stat- 
utes. 

The work is very valuable to practitioners in 
patent,and trade-mark law and the abridgments 
are not so scant that full information as to how 
to proceed may not be gathered from the pages 
of the book. The work is in a single vuilime 
bound in law buckram and the countries being 
in alphabetical order it is readily usable. It is 
published apparently by the author in 1914. 





FOSTER’S INCOME TAX. 

Mr. Roger Foster, of New York Bar, the au- 
thor of various works, has presented for the con- 
sideration of the profession, a “Treatise on the 
Federal Income Tax under the act of 1913, he 
having heretofore written on the Federal In- 
come Tax of 1894. 

The author states the *purpose, of the present 
treatise is to furnish a practical guide for the 
aid of lawyers, government officials and lay- 
men in the interpretation and administration 
of this new law. The early appearance of this 
treatise, following upon the law’s énactment, 
is to fill a present need rather than wait fo- 
judicial interpretation of the law itself. Aid, 
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however, in this is sought in previous statutes 
of this country and judicial interpretation 
thereon and upon analogous statutes in the 
states and in Great Britain. 

There is an appendix of Treasury Forms and 
tegulations. 

There are many vexed questions in the appli- 
cation of the law which are considered in the 
work and many suggestions of practical bene- 
fit made by the author, and the work upon the 
whole seems along practical lines of utility. 

The typography and general appearance of 
the work is excellent in its binding of law 
buckram and is published by Lawyers’ Co-oper- 
ative Publishing Company of Rochester, N. Y. 
1914. 


THORNTON ON THE SHERMAN ANTI-TRUST 
ACT. 

Mr. W. W. Thornton, author of Federal Em- 
ployers’ Liability and Safety Appliance Acts 
and Pure Food and Drugs, presents a very in- 
teresting treatise on the Sherman Anti-Trust 
Act. 


The author is evidently a great friend of the 
act, considering it “the most important statute 
that has been enacted since the war of the Re- 
bellion closed, and the most important enacted 
prior to that period.” In other words it is the 
most important law enacted in our history as a 
nation. 

He considers that the great amount of litiga- 
tion under the act ought to make a book alone 
devoted to its consideration welcome to the pro- 
fession. He has, therefore, taken up the cases 
under the actandtreatedthem. The consequence 
is he has produced a work of serious pro- 
portions and replete with information arranged 
in a logical, clear method and yet treating the 
act from every known angle. 

The work is gotten up in attractive form, with 
clear typography, good binding of law buckram 
and is published by The W. H. Anderson Co., 
Cincinnati, Ohio. 1913. 


MICHIE ON HOMICIDE. 

The editorial staff of the Michie Company, 
under the supervision of Thomas:Johnson Mich- 
ie, have produced a very exhaustive treatise on 
the subject of Homicide, which combines the 
feaiures of a text book, an encyclopaedia and a 
digest. 

The chapter headings indicate the scope of 
the book and they are as follows: I. The Hom- 
icide; Il. Murder; IIIf. Manslaughter; IV. Assault 
with Intent to Kill; V. Excusable or Justifiable 
Homicide; VI. Indictment and Information; VII. 
Evidence; VIII. Admissibility in General; IX. 
Dying Declarations; X. Proceedings at Inquest; 
XI. Weight and Sufficiency; XII. Trial; XIII. 
Questions for Court and Jury; XIV. Instruc- 
tions; XV. Verdict; XVI. New Trial; XVII. Ap- 
peal and Error; XVIII. Sentence and Punish- 
ment. 

The notes to the text in these volumes are 
very full and illustrative and citation of cases 
is made to all forms of reports. The volumes 
are gotten up in fine style, with excellent ty- 
pography and in code size and law buckram 
and come from the Michie Company, Publishers, 
Charlottesville, Va., 1914. 





HUMOR OF THE LAW. 





Hennessey was being taken home in a wheel- 
barrow by a faithful friend, one night. This 
friend was giving Hennessey some good ad- 
vice, saying: “There’s no use your trying, Jer- 
ry, you can’t drink all the whisky in the world.” 
They were passing a brilliantly lighted distillery 
at the time, and as Jerry opened his eyes and 
beheld it, he replied: ‘Well, begorrah, I have 
them working nights. 


A witness, being asked whether the defendant 
in the case was drunk, replied: “Well, I can’t 
say that I have seen him drunk, exactly, but I 
once saw him sitting in the middle of the floor 
making grabs in the air, and saying he’d be 
hanged if he didn’t catch the bed the next time 
it ran around him.” 


G. E. M., of Chicago, is not only a shrewd pro- 
fessional man, but, he has a current of humor, 
about the size of the Mississippi River, running 
through his mind. 

Not long since a country lawyer, together with 
his client, called on our Chicago friend to dis- 
cuss a business matter. As a part of the discus- 
sion, the lawyer borrowed enough money on 
which to make the journey home, 

Just as the discussion had been completed, and 
as the attorney and client were taking their 
leave, the client asked his lawyer for a loan of 
five dollars, saying: 

“T will send this to you as soon as I get home.” 

Trying to be courteous, the lawyer said: 

“Don’t do it—wait until we have a general 
settlement of our affairs.” 

Then, G. E. M. broke in with this bit of his 
droll philosophy: 

“The latter suggestion is the better one— 
wait and then you will both forget it by that 
time.” 

Both lawyer and client went away feeling that 
the initials of Me’s name would be correct, minus 
the punctuation marks—GEM. 

Lord Mansfield once received a hard setting 
down from Thomas Erksine. The latter was 
arguing a case before the House of Lords—a 
Scottish appeal relating to a trust estate. In 
the course of his argument he had frequent oc- 
casion to use the word “curator,” always pro- 
nouncing it ,in the manner approved in the 
Scottish courts; that is, with the accent ‘on the 
tirst syllable. 

This grated upon the ears of Lord Mans- 
field, who, though a Scotchman by birth, had 
taken pains to become Anglicized. At last he 
broke out: 

“Mr. Erksine, we are in the habit in this 
country of saying cura-tor, following the anal- 
ogy of the Latin, in which, as you are doubt- 
less aware, the penultimate syllable is long.” 

“I thank your Lordship very much,” re- 
turned Erksine. “We are weak enough in Scot- 
land to think that in pronouncing the word 
cu-rator we are following the analogy of the 
English language; but | need scarcely say that 
I bow with pleasure to the opinion of so learned 
a sena-tor and so great. an ora-tor as your 
Lordship.’’-—Sunday Magazine. 
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1. Bankruptey—Preference.—Where an_  al- 
leged preferential transfer by a bankrupt was 
executed more than four months before bank- 
ruptey but was recorded within the four months 
period, it was subject to vacation by the bank- 
rupt’s trustee.—Carey v. Donohue, C. C. A., 209 
Fed. 328. 

2. Banks and Banking—Certificate of De- 

posit.—A bank certificate of deposit is a mere 
acknowledgment of indebtedness on the part 
of the bank creating no trust relation but 
merely that of debtor and creditor.—People vy. 
California Safe Deposit & Trust Co., Cal., 137 
Pac. 1111. 
Check.—Where a bank credits a de- 
positor with the amount of a check, and pay- 
ment is stopped, the depositor is not entitled to 
claim the credit.—Belsheim v. First Nat. Bank, 
Wash., 187 Pac. 1055. 

4. Bills and Notes—Attorney Fees.—A stipu- 
lation in a note for 10 per cent attorney’s fee 
will be enforced when the note is collected by 
suit without a showing of the amount paid by 
the holder to his attorney.—Rushing v. Citi- 
zens’ Nat. Bank of Plainview, Tex., 162 S. W. 
460. 


9 
oO. 








Consideration.—That the railroad was 
built by another company than that specified 
was no defense, in an action on a railroad aid 
note, where it did not appear to be material 
to the signer by what company the road was 
built.—-Seott City Northern R. Co. v. Wilkin- 
son, Kan., 137 Pac. 1193. 

6.——Executory.—A note given to the payee 
is only an executory obligation, but not an 
executed gift until it is actually paid, so that 
if based upon no other consideration, it can- 
not be enforced by the payee; and a note given 
without any consideration is not an executed 
gift because made payable at a bank.—Able- 
man v. Haehnel, Ind., 103 N. E. 869. 





% Holder for Vaiue.—Where a member of 
a firm purchases a note due the firm, which is 
void because it was given in consideration of 
an agreement to dismiss a criminal prosecu- 
tion and hold the accused harmless, he is not 
a bona fide purchaser for value without notice. 
—Hartsell vy. Roberts, Ala., 64 So. 90. ’ 


8. Inquiry.—The purchaser of a corporate 
note to the order of the vice-president, who 
also executed it for the company, is put on in- 
quiry by the form of the note, so as to be 
chargeable with notice that it was without con- 
sideration.—Newman y. Newman, 145 N. Y. Supp. 
325. 


9. Payment.—One of several promisees of 
a negotiable instrument payable to two or 
more jointly may receive payment and cancel 
or surrender the note.—Park y. Parker, Mass., 
103 N. E. 936. 


10. Waiver of Protest.—Where an indors- 
er, several days before the maturity of a note, 
assured the holder that a new note for the 
same amount and bearing his indorsement would 
be given in renewal, such assurance, if relied 
on, was a waiver of demand and notice.— 
Sweetser v. Jordan, Mass., 103 N. E. 905. 


11. Carriers of Passengers—Common Carrier. 
—A taxicab company in the business of trans- 
porting persons for hire from one part of the 
city to another, and holding itself out to carry 
one and all, is a common carrier of passengers. 
—Van Hoefen y. Columbia Taxicab Co., Mo., 
162 S. W. 694. 


12. Discrimination.—The acceptance of ad- 
vertising by a carrier, in lieu of’money in pay- 
ment of interstate transportation furnished to 
the publisher, his employes and the immediate 
members of his and their families, violates the 
provisions of the interstate commerce act as 
amended prohibiting the furnishing of inter- 
state transportation for a less or different com- 
pensation than that specified in the carrier’s 
published rates.—Illinois Cent. R. Co. vy. Hol- 
man, Miss., 64 So. 7. 


13. Insurer.—A carrier is liable for injur- 
ies to a passenger from the falling of a pack- 
age from an overhead rack in a car, where it 
failed to exercise the highest practical care in 
constructing and maintaining the rack to make 
it sufficient to prevent small packages placed 
thereon from falling by the ordinary move- 
ment of the car.—Louisville & N. R. wo. v. 
Roemmele, Ky., 162 S. W. 547. 


14. Proximate Cause.—Passenger carried 
by station, and thus delayed in reaching it, and 
thereby compelled to travel from the station 
to her ultimate destination in a rainstorm, 
held entitled to recover of the company for the 
injures sustained by reason of the journey from 
the station to her destination.—Yazoo & M. V. 
R. Co. v. Hardie, Miss., 64 So. 1. 

15. Chattel Mortgages—Right of Possession. 
—A provision in a chattel mortgage giving 
mortgagor right of possession until default is 
deemed a personal covenant between the parties 
and a purchaser from the mortgagor before de- 
fault, without the mortgagee’s consent, would 
not be entitled to possession as against the 
mortgagee.—Shorter v. Dail,.Md., 89 Atl. 329. 

16. Civil Rights—Discrimination.—Under the 
express provision of Rev. Laws, 212, § 89, for- 
bidding discrimination on the ground of race or 
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color and providing a forfeiture to the person 
aggrieved, plaintiff, a colored man, who, while 
in defendant's restaurant and barroom and in 
the presence of defendant's officers, was unlaw- 
fully discriminated against, might enforce the 
forfeiture by recovery in his own name and 
for his sole benefit.—Bryant y. Rich’s Grill, 
Mass., 103 N. E. 925. 


17. Commerce—Traiisportation.—Transporta- 
tion between two points in Los Angeles county 
over a route passing outside the territorial 
limits of the state and over the high seas held 
not commerce with foreign nations, so as to 
prevent the regulation of such transportation 
by the State Railroad Commission,—Wilming- 
ton Transp. Co. vy. Railroad Commission of Cali- 
fornia, Cal., 137 Pac. 1153. 


18. Intrastate Rates.—Common ownership 
or control of a lumber mill and a railroad which 
is an intrastate carrier cannot be prohibited 
by the Interstate Commerce Commission nor 
made the basis of a denial to the railroad of 
rights accorded to another road not so owned. 
—Louisiana & P. Ry. Co. vy. United States, U. 
S. Com. Ct., 209 Fed. 244. 





19. Constitutional Law—Freecdom of Speech. 
—In view of the constitutional provision assur- 
ing the right of free speech, held, that strik- 
ing employes could not be enjoined from dis- 
tributing cards or circulars or addressing re- 
marks concerning the employer’s business to 
persons passing along the sidewalk near its 
place of business.—Ex parte Heffron, Mo., 162 
S. W. 652. 

20. Contracts — Penalty.—Where defendant 
substantially performed an orchard planting 
contract, providing a penalty for delay, plain- 
tiff could not recover damages for such delay, 
in the absence of proof of actual pecuniary 
damage resulting therefrom.—Sledge y. Arcad- 
ia Orchards Co., Wash., 137 Pac. 1051. 

21, Rescission.—Parties may rescind an ex- 
ecutory contract without new consideration; 
the mutual assent being sufficient legal con- 
sideration.—Messer Real Estate & Ins. Co. v. 
Ruff, Ala., 64 So. 61. 

22.—Copyrights—Infringement. — Copying the 
whole or a substantial part of a copyrighted 
work is an essential element of infringement: 
it being insufficient that mere words or lines 
have been abstracted.—Hoffman y. Le Traunik, 
U. Ss. D. C., 209 Fed. 375. 

23. Corporations — Creditor. —A creditor's 
claim against a corporation must be reduced to 
judgment and execution thereon issued and re- 
turned unsatisfied before he can invoke the 
aid of equity in enforcing collection against a 
stockholder who has not fully paid for his 
stock.—Merchants’ Mut. Adjusting Agency v. 
Davidson, Cal., 137 Pac. 1091. 

24. Equity.—Equity will, at the instance of 
any stockholder, prevent a willful misappro- 
priation of corporate funds and a waste of as- 
sets, and compel officers to account for their mis- 
conduct; and the same principles apply to 
usurping officers.—Sheehy v. Barry, Conn., 89 
Atl. 259. 


25. 








Sale of Stock.—Where a seller of cer- 
tain corporate stock agreed to refund if the 
buyer was dissatisfied in 12 months from date, 
the buyer was entitled to express his dissatis- 
faction at any time during the life of the con- 








tract, and was not limited to the last day of the 
period.—Union Collection Co. v. Oliver, Cal., 137 
Pac. 1082. 

26. Services.—The mere rendition of vyal- 
uable services to a corporation by one of its 
directors, without evidence of the circumstances 
under which they were rendered, does not war- 
rant the inference of a contract for compensa- 
tion; the fact of directorshin militating against 
the presumption of an implied contract for com- 
pensation.—Apsey vy. Chattel Loan Co., Mass., 
103 N. E. 899. 

27. Stock Certificate.—A bona fide purchas- 
er of a stock certificate, who traced his title 
through a felony, held to have no title to main- 
tain an action against the transfer agent of the 
corporation for refusing to return the certificate 
or issue a new one.—Barstow v. City Trust Co., 
Mass., 103 N. E. 911. 

28. Criminal Law—Accomplice.—In a prose- 
cution for wrongful sale of liquors to a public 
prostitute, the person to whom the liquor was 
alleged to have been furnished is not an accom- 
plice.—State v. Brand, Minn., 145 N. W. 39. 








29. Customs and Usages—Trade Terms.— 
Where the terms used in a contract have a well- 
defined trade meaning, the general trade usage 
becomes a part of the contract..-W. T. Tilden 
Co. v. Densten Hair Co., Mass., 103 N. E. 916. 


30. Damages—Penalty.—Where defendant 
hired plaintiff as a compounder of liquors, and 
it did not appear that his employment would 
probably be of any permanency, and his duties 
not bringing him in contact with customers, a 
provision requiring him to deposit a month’s 
wages as a guaranty that he would keep sober 
was a provision for a penalty, and not for liqui- 
dated damages.—Quigley v. C. S. Brackett Co., 
Minn., 145 N. W. 29. 

31.——-Profits—Where defendant breached a 
partnership contract to engage in the fur busi- 
ness, and there was no established business by 
which the profits could be measured, plaintiff 
cannot -recover for prospective profits; the mat- 
ter being one of speculation.—Webster vy. Beau, 
Wash., 137 Pac. 1013. 

32. Deeds—-Husband and Wife.—Where the 
grantor’s wife executed a deed under coercion 
by her husband and the grantee, the deed would 
be void, although acknowledged by her before a 
justice of the peace as her own act.—Gilley v. 
Denman, Ala., 64 So. 97. 

33. Eminent Domain—Operation of Trains.— 
Where land is condemned in the statutory man- 
ner for a railroad, the company cannot be held 
liable for any inconveniences or discomforts 
arising from the proper operation of such trains. 
—St. Louis, B. & M. Ry. Co. y. Barnes, Tex., 162 
S. W. 373. 

34. Private Right of Way.—The condemna- 
tion of a private right of way for the sole pur- 
pose of hauling farm products to condemnor’s 
home tract from another farm, separated from 
the home tract by defendant’s land, is not for 
a public use.—Fitzpatrick v. Warden, Ky., 162 
S. W. 550. 

35.—Equity—Injunction.— Equity has juris- 
diction to restrain a third person from inducing 
another to break a contract with complainant 
for the purchase and sale of merchandise.— 
American Malting Co. v. Keitel, C. C. A., 209 
Fed. 351. 

36. Estoppel—Consideration.—Where a cor- 
poration sold certain of its stock belonging toa 
defendant and accepted the purchaser's note for 
the price, used it as collateral and claimed ta 
own it, it was no defense to its liability to ac- 
count for the price that the note had not been 
paid.—_ Gold Ridge Mining & Development Co. 
v. Rice, Wash., 137 Pac. 1001. ’ 

37. Test of—It is not necessary that con- 
cealment or misleading statements shall have 
been. willfully false in order to create an es- 
toppel in pais.—Lange v.’New York Life Ins. 
Co., Mo., 162 S. W. 58y. 
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38. Exehanges—Margins.—A customer, deal- 
ing with a broker who was a member of a 
Board of Trade by purchasing grain on margin 
held entitled to recover the money paid to the 
broker who conducted a gambling business.— 
Coles v. E. C. & H. E. Morrow, Tenn., 162 S. W 
oide 

39. Fraud—Election of Remedy.—Where a 
buyer, having been induced to purchase by tlre 
seller’s fraud, elects to retain the property and 
affirm the contract, he cannot recover for de- 
preciation in the value of the use of the prop- 
erty accruing after the fraud was discovered.— 
Magnason y. Burgess, Minn., 145 N. W. 32. 


40. Rescission._—-Where an exchange of 
lands is effected through fraud, the injured 
party may either rescind or sue at law for dam- 
ages.—Shuttlefield yv. Neil, lowa, 145 N. W. 1. 


41. Frauds, Statute of—Estoppel.—A parol 
agreement that the lower floor of a_ building 
should be used as a place of worship by “Chris- 
tian denominations, Mormon and Catholic ex- 
cepted,” held in the nature of an easement in 
gross, and, not resting in grant, prescription, or 
estoppel in pais, was unenforceable.—Christian 
Church at Pilgrim’s Rest y. Littleville Camp, 
No. 258, Woodmen of the World, Ala., 64 So. 9. 

42.- Parol Contract.—A parol contract by 
the members of a _ partnership to reimburse 
plaintiff for any loss he might suffer if he 
would guarantee their tobacco is not within the 
statute of frauds, as a promise to answer for 
the debt of unother.—Robertson v. Willhoite, 
Ky., 162 S. W. 563. 

43. Part Performance.—Where, after the 
construction of a department store building in 
which complainant was to rent space, defendant 
Gi. permitted complainant to place signs on the 
premises, install fixtures, etc., there was suf- 
ficient part performance to take G.’s oral agree- 
ment to give a lease out of the statute of 
frauds.—Traveler Shoe Co. v. Koch, Mass., 103 
N. E. 931 

44. Part Performance.—There is such a 
change of possession as to constitute the put- 
ting of a purchaser of land under an oral con- 
tract in posse#sion, satisfying the statute of 
frauds, where the purchaser, though at the time 
in possession as tenant of the vendor, on mak- 
ing the contract and the partial payment, pro- 
ceeds to make valuable improvements by erec- 
tion of buildings and clearing of the land.— 
Kason y. Roe, Ala., 64 So. 55. 

45. Time of Payment.—The absence of any 
provision in a contract for the sale of real prop- 
erty respecting the time of payment of the pur- 
chase price does not render it invalid under br 
statute of frauds.—McClurg v. Crawford, 

A., 309 Fed. 340. 

46. Guaranty—Notice.—Where a guaranty of 
rent expressly required the guarantors, on fail- 
ure of the lessee to pay the rent, to forthwith 
pay the same, the grantors were not entitled to 
notice of the lessee’s election to surrender and 
its acceptance by the _ lessors.—Boschetti  v. 
Morton, Cal., 137 Pac. 1085. 

47. Homicide—Dying Declarations.—State- 
ments made when all hope of life had been 
abandoned by decedent were admissible as dy- 
ing declarations, though the next morning he 
expressed a feeling that he might live if blood 
poison did not set in; it being sufficient that the 
declarations were made when there was no hope 
of recovery.—State v. Vest, Mo., 162 S. W. 615. 


48. Indians—Wards.—Indians are recognized 
as wards of the nation, and it is the duty of the 
court to uphold those restrictions against the 
alienation of their lands which the federal gov- 
ernment has established to prevent them from 
impoverishing themselves.—Felix v. Yaksum, 
Wash., 137 Pac. 1037. 


49. Indictment and Information—Clerical Er- 
ror.—That an indictment for larceny, in its 
statement of the value of the property, omitted 
the dollar sign and contained an elongated deci- 
mal point extending under the two naughts did 
not render it fatally defective.—State v. Wain- 
wright, Tenn., 162 S. W. 583 


50. Insurance—Benefit Society.—Where the 
death of a member of a business association de- 
prives his divorced wife of all means of en- 
forcing a judgment provided for in the divorce 
Aecree, she is “dependent” upon him within Gen. 
St. 1909. § 4303, to the extent of her interest 




















in the judgment, and may sue to recover the 
amount of the judgment and costs.—Johnson y. 
Grand . ete A. O. U. W. of Kansas, Kan., 137 
Pac. b 


51.——Risk Covered.—A olicy insurin a 
company engaged in a business described, as 
“sawmill, planing mill, mill yards, kilns, sheds, 
woodsmen and teamsters,” against injury to em- 
ployes while engaged in operations usual to the 
business held not to cover a risk incurred oy 
mill hands in boring an artesian well, thoug 
the water was to be used in the business.—Rust 
Lumber Co. v. General Accident, Fire & Life 
Assur. Corp., La., 64 So. 122. 


52. Intoxicating Liquors—License.—A license 
to sell liquor is neither a “contract” nor a 
‘right of property” within the legal and con- 
stitutional meaning of those terms, but is no 
more than a temporary permit to do that which 
would otherwise be unlawful, and forms a 
part of the internal police system of the state. 

State ex rel. Carman y. Ross, Mo., 162 S. W. 
‘ “e 

53. Landlord and Tenant—Trustee.—An own- 
er of premises mpst exercise reasonable care to 
prevent injury to invitees from unusual danger 
of which he should know.—Whitne v. New 
York, N. H. & H. R. Co., Conn., 89 Atl. 269. 

54. Renewal of Loan.—A _ stipulation to 
renew a lease for an additional term is distin- 
guished from cne to extend the same, in that the 
lormer requires the making of a new lease, 
while the latter does not.—Grant y. Collins, Ky., 
162 S. W. 539. 

55. Libel and Slander—Publication of Bill. 
—The probate of a will was a publication of a 
libel contained therein sufficient to sustain a 
suit, even if there was a publication thereof 
during the testator’s lifetime by the dictation 
of the will to a stenographer.—Harris y. Nash- 
ville Trust Co., Tenn., 162 S. W. 684. 


56. Malicious Prosecution—Arrest.—Plaintiff 
could maintain an action for malicious arrest 
ugainst defendant, where he was arrested by 
an officer without a warrant, for unlawfully 
drawing a pistol, where defendant informed 
the officer as to what plaintiff had done.—Dede- 
bant v. Maestri, La., 64 So. 2. 


57. Master and Servant—Assumption of Risk. 
—‘Assumption of risk” is a term of the con- 
tract of employment, express of implied from 
the circumstances of the employment, by which 
the servant agrees that dangers of injury ob- 
viously incident, to the discharge of the ser- 
vant’s duty shall be at the servant’s risk.—St. 
Louis & S. F. R. Co. y. Long, Okla., 137 Pac. 
1156. 

58. Concurrent Negligence.— When the 
negligence of a master, whether through the 
negligent act of a vice principal or otherwise, 
is combined with the negligent act of a fellow 
servant, the negligence of neither alone is the 
efficient cause, and the master is liable.—Small 
weer Wave Ice & Fuel Co., Mo., 162 S. W. 











59. Fellow Servant.—To charge a master 
for negligence of a fellow servant, the general 
rule is that it must appear that he was habit- 
ually incompetent or negligent, and that such 
incompetency or negligence was or might have 
been known to the master by reasonable care, 
and that, notwithstanding the same, he was re- 
tained in his position.—Sustar v. Bambrick 
Bros, Const. Co.. Mo., 162 S. W. 730. 

60. Negligence.—A miner who rode on the 
top of the elevator when leaving the mine for 
a lunch is not guilty of negligence. where he 
assumed that position in obedience to the orders 
of the defendant’s foreman, unless the danger 
was glaring and apparent.—Johansen y. Pioneer 
Mining Co., Wash., 137 Pac. 1019. 

61. Track Laborers.—Even though an en- 











gineer knows that track laborers are ahead of” 


him or he sees them, he has a right to assume 
that they will leave the track in time to escape 
injury and is not bound to have his engine under 
control so that he can stop.—O’Brien v. Erie R, 
Co., N. Y., 103 N. 5. 

62. Menopelies—Labor Unions.—A combina- 
tion between local unions of carpenters and 
joiners, by which their members are bound to 
refuse work.on any job where trim made in a 
nonunion shop is used, is in restraint of trade 
and commerce, and if it affects interstate com- 
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merce is in violation of the ance er buoriaeas 
Act.—Irving v. Neal., U. S. D. C., 209 E. 


63. Officers—Abolition of cn Su ie MES 
elected or appointed for a definite term accepts 
the office subject to it being abolished before 
the expiration of the term by the power which 
creajfed it, in which event he ceases to hold the 
ee Vv. Kansas City, Mo., 162 S. W. 


64. Parent and Child—Custody of Child.—In 
a suit between an aunt and a father of infant 
children for their custody, evidence that a mem- 
ber of the father’s family was afflicted with tu- 
berculosis held admissible in determining 
whether the best interests of the children would 
be subserved by placing their custody with the 
Ser — Renee v. Matthews, Tex.. 162 S. W. 

5. 

65. Payment—Recovery Back.—The rule that 
one pays what he would not be required to pay 
by law, but which he should pay in good con- 
science, cannot recover back the payment, does 
not apply to a nayment on a contract, the con- 
sideration of which has wholly failed, or where 
plaintiff has a right to rescind.—Putnam Vv. 
Bolster, Mass., 103 N. E. 942. . 

66. Physician and Surgeon—Substitute.— 
Where a physician specially employed to attend 
upon a patient senda a substitute, he must se- 
lect a physician possessing that degree of know!l- 
edge, skill, and care which physicians ordinarily 
possess, and, for failure, he is liable for all 
Samages proximately resulting therefrom.—Lee 

. Moore, Tex., 162 S. - 437. 

67. Principal and Agent—Liability of Agent. 
—aA principal may recover from his agent money 
obtained from him through false and fraudulent 
representations upon which the principal acts 
a loss.—Stewart y. Preston, Wash., 137 Pac. 

68. Scope of Agency.—Where defendant 
employed an agent to point out his land to 
plaintiff, it appearing that plaintiff and defend- 
ant were negotiating for an exchange of lands, 
defendant is liable for the fraud of his agent in 
pointing out the land not owned by a. emeoeae 

—Shuttlefield v. Neil, Iowa, 145 N. 

69. Scope of Agency.—An agent a the 
sale of land had authority to represent that a 
meat market refrigerator, shelving in a store- 
room, kitchen sink, storm sash, screen doors, 
and boards about the premises, such as would 
ordinarily be appurtenant to the realty, be- 
longed to and were a permanent part of the 
realty, so that the principal was bound there- 
by.—O’Daniel vy. Streeby, Wash., 137 Pac. 1025. 

70. Principal and Surety—Forgery.—That 
the principal on a bond induces a surety to 
sign the same by causing the name of a cosure- 
ty to be forged thereto will not discharge the 
surety from liability to the obligee who does 
not know of the fraud.—Cimini v. Kambarano, 
R. IL, 89 Atl. 295 

71. Rallroads—Negligence—Where after a 
trespasser on defendant's train was injured 
through a default for which defendant was not 
responsible, employes took charge of him over 
his protest and permitted him to suffer exposure 
and bleed to death, they were guilty of wanton 
negligence, for which defendant was _ liable.— 
Siater nal Illinois Cent. R. Co., U. S. C. C., 209 
Fed. 

72. Receivers—Personal Liability.—A receiv- 
er may contract without the sanction of the 
court, binding himself personally to another for 
debts incurred by himself expressly or by ac- 
cepting services which he is bound to perform 
and which otherwise would be a charge against 
the property.—Allen v. Kittrell, Tex., 162 S. W. 
397. 











73. Sales—Latent Defects.—Where a manu- 
facturer sells goods under a warranty, the war- 
ranty may extend to latent defects growing out 
of the process of manufacture.—Condict v. On- 
ward Const. Co., N. Y., 103 N. E. 886. 

74. Specific Performance—Discretion.—Equity 
will not decree specific performance of a con- 
tract by owners of oyster beds for sale of their 
entire production for 20 years, where it would 
require the court’s continuous supervision du- 
ring the term.—Blue Point of ster Co. v. Haag- 
enson, U. S. D. C., 209 Fed. 278 

75. ‘Will.—Before a contract to make a will 
will be enforced, it must appear that it was 








prima facie fair, founded upon an adequate con- 
sideration, and definite as to the conditions 
imposed, and, if the consideration was personal 
services, the agreement for such services must 
+ cacti v. Cashman, Cal., 137 Pac. 


76. Usury—New Security.—When a usurious 
obligation is settled and abandoned to a new 
security taken for a debt lawfully due, such 
new security rests upon a consideration purged 
of usury, and is yvalid.—Rushing y. Citizens’ Nat. 
Bank of Plainview, Tex., 162 S. W. 460. 


77. Vendor and Purchaser—Innocent' Pur- 
chaser.—An innocent purchaser from heirs of 
a deceased owner may, where he pays full 
value, hold the land against an unrecorded deed 
executed by decedent.—Keenon y. Burkhardt, 
Tex., 162 S. W. 483. 


78. Innocent Purchaser.—Where a_ deed 
was accepted by the grantee under the impres- 
sion that it contained a covenant of warranty. 
the omission from the deed of such a covenant 
was only a circumstance on the issue of the 
grantee’s claim of innocent purchaser.—Keenon 
v. Burkhardt, Tex., 162 © W. 483. 

79. Lien.—If a nart of the price is the as- 
sumption of an indebtedness due a third person 
having no claim on the land, a lien arises in 
tavor of such third person.—Hales vy. Peters, 
Tex., 162 S. W. 386. 

80. Notice.—One who purchases land with 
notice that the deed to his grantor was obtained 
by fraud or duress, or with knowledge of such 
facts as would put him on inquiry, cannot de- 
fend a suit to recover the land by the grantor 
in the invalid deed.—Gilley vy. Denman, Ala., 64 
So. 97. 

81. Waters and Water Courses—Appropria- 
tion.—The right of an appropriator of watg¢r 
from a stream to change the use or the point of 
diversion is subject to the qualification that 
such change does not injuriously affect the 
rights of subsequent ie goon —United 
States vy. Union Gap Irr. Co., U. S. D. C., 209 Fed. 
27 

82. Discrimination.—Unreasonable discrim- 
ination in service and charges,*though not ex- 
pressly forbidden by the franchise of a water 
company, would be an implied breach of its 
franchise duties subjecting its franchise to for- 
feiture, as would be an illegal combination to 
fix the price cf the service.—State vy. Birming- 
ham Waterworks Co., Ala., 64 So. 23. 

83. Irrigation Ditch.—An owner of an ir- 
rigation ditch is not an insurer against over- 
flow or liable for overflows resulting from act 
of God or inevitable accident, bnt only for fail- 
ure to exercise ordinary care in the construc- 
tion and operation of the ditch.—Nahl v. Alta 
Irr. Dist., Cal., 137 Pac. 1080. 

84. Wills—Alteration.—By the common law, 
unexplained alterations in a will are presumed 
io have been made before execution.—In re Eas- 
ton’s Will, 145 N. Y. Supp. 373 

85. Construction.—If a provision is fairly 
open to two constructions that which will avoid 
intestacy will be preferred.—White v. Smith, 
Conn., 89 Atl. 272. 

86. Expression of Intention.—The mere ex- 
pression of an- intention to leave property to a 
person does not amount to a contract to devise 
or bequeath.—Stillwell vy. Bateman, 145 N. Y. 
Supp. 321. 

87. Parol Evidence.—To ascertain and 
carry into effect the intention of the testator, 
courts will hear evidence of extrinsic facts and 
circumstances for the purpose of removing lat- 
ent ambiguities and identifying either the sub- 
juct-matter or object of the testator’s bounty. 
—Hall v. Grand Lodge I. O of Indiana, 
Ind., 103 N. E. 854. 

88. Testamentary Capacity.—Less mental 
capacity is required to execute a valid will than 
any other legal instrument, such as a deed or 
contract.—In re Carpenter's Will, 145 N. Y. 
Supp. 365. 

89. Undue Influence.—Where undue _ influ- 
ence is charged, the question for determination 
is whether the will or the particular provision 
challenged was the result of the testator’s free 
will or whether his will was overcome by the 
dominant influence of another.—Scarbrough vy. 
Scarbrough, Ala., 64 So. 105. 
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